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No. 1:  Don’t be merely an information-provider – not your job 

1. Many lawyers believe they fulfill their role by simply delivering 
information to their clients or to the court in a written form.  All one has to do is 
write it down.  Right?  (Write?)  They write as if their sole function is to act as a 
conduit for the raw data their research has unearthed.  But lawyers must be more 
than walking photocopiers and note-takers. They should be accomplished writers 
– meaning strategic writers, tactical writers.   

No. 2:  Be strategic & tactical – on the page 

2. It’s important to be strategic and be a tactician on your feet in the courtroom 
— it’s just as important to be strategic and be a tactician on the page. It takes hard 
work, but the finished product is worth the effort — we all know a long dictated 
letter is a lot easier to do than a short one (and we can all recognize a far-too-long 
dictated letter too). 

No. 3:  Sometimes “positioning” helps – or, choosing the right box to have 
the fight in 

3. An advertising “correspondent” (Mike Tennant) on CBC Radio’s Definitely 
Not The Opera says the following about his profession.  Does any of this apply to 
us as law students/lawyers in how we write? How we write a term paper, an 
opinion letter, a motion record, a factum?  

• “Does positioning work?  The short answer is yes. 

• But no amount of positioning/marketing will change your mind about: 

o An issue 
o A candidate 
o A headache remedy 
o A salad dressing. 

• What positioning can do is:  

o Soften an image 
o Sharpen it 
o Create a favourable first impression 
o Boost momentum 
o Help slow it 
o Trip up a forceful argument with a well-placed “yes but”, or a 

well-placed  practical proverb or analogy that a ‘normal’ (i.e., 
non-lawyer/non-judge) person can connect with 

o Distract attention from a weakness 
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o Draw attention to a strength. 

• The key is that the ad must have some basis in perception, and 
perception changes quickly. 

• An effective ad is one that doesn’t change simply because the public is 
privy to the strategy/intent behind it. 

• In fact, the more you know about the nuts and bolts – the more you 
understand what it’s getting at — the thinking behind it, the more likely 
are you to be affected and persuaded by it.” 

No. 4:  Be simple, without being simplistic – find the balance 

4. Keep your message simple. Ideas still need to be big, but to be effective they    
must be clear and focused.  Try to be simple enough that a stranger, preferably 
even a non-lawyer, can read and understand it.  

No. 5:  Best argument – an explanation 

5. The best argument is that which seems merely an explanation.  Essentially, 
you know you have created a strong marketing argument when your prospects 
respond by saying, “That makes sense”.  

No. 6:  Who are you writing for – not you 

6. For example, when you become a lawyer & you’re applying for leave in the 
S.C.C. (but the same goes for other courts and tribunals too) time permitting, scan 
applications over the last several years; what got accepted and what got rejected 
in the area of your appeal. It’s possible to get a clear read on the kind of cases the 
Court is interested in. If there is a pattern, make sure you draft your application 
such that it relates to one of these “hot” issues. A related consideration is whether 
leave has already been granted to a similar case whose coattails you can ride in on. 
If you’re going fishing for trout, don’t bait your hook with pike food. If you know 
who the judge(s)/members of tribunal are going to be, do an electronic search of 
their name; that may give you an idea of how the wind’s blowing.  

No. 7:  Make the reader part of your team 

7. At a basic level (and this can be played out directly or indirectly in a careful 
way) the story has to make sense to the judges in terms of their personal 
perceptions and attitudes about life. It has to be consistent with what they think is 
right and what they think is wrong.  
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8. Understand that strategically you have to make the judge part of your 
thinking processes – part of your team.  The “deal” you propose to him/her must 
work for both parties, you and the judge.  

No. 8:  Many people write to show how smart they are – so don’t 

9. Legal writing differs from other sorts of writing in that it is singularly 
directed toward persuading the reader (a trail judge, tribunal member, arbitrator 
or other decision-maker) to accept a certain position.  Everything that counsel 
submits should put into the reader’s mind the information and motivation 
necessary for a favourable decision.  Appeal books, factums and everything else 
are devoted to that goal and nothing less.  You’re not writing to entertain, show 
how smart you are, how many authorities you can cite for one proposition, or even 
writing to inform.  You’re writing to persuade.  

No. 9:  People are visual – so look @ how things look 

10. Law students and lawyers spend much of their time thinking about what 
to say and how they should say it.  Relatively little time is spent considering how 
best to organize the material on the page.  A good-looking document will help the 
reader get the point quicker and retain it longer. A well-organized easily-accessible 
reader-friendly document is simply more persuasive. Cornflakes in grey boxes 
don’t sell well.  

No. 10:  Reader-friendly writing 

11. Legibility (easy reading) is fundamental to readability (easy 
understanding).  Good legibility is determined by font choice and the relationships 
between type size, line length and spacing (between letters, words, lines and 
paragraphs). An effective document is one that conveys your message well and 
quickly.  Some simple, but important, rules of thumb include:  

• don’t rely entirely on standard prosey block paragraphs. Look for 
alternative methods of formatting (e.g., bullets) that make it visually 
easier for the reader; 

• use sensible paragraphing and numbering.  Don’t go further than a third 
level of breakdown (e.g., 1(a)(i)).  If you need to go beyond that then 
chances are you’ve overused headings (you aren’t drafting legislation 
after all). Avoid roman numerals — they look too much like a foreign 
language; 

• if the items listed have no rank ordering, then bullets are preferable to 
numbered lists; 
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• never use a font smaller than 10 or larger than 12 for the main body of 
the text; 

• avoid lines that are entirely capitalized — their uniform size makes them 
difficult to read; 

• avoid underlining — it’s a throwback to the days of typewriters.  Use 
italics or boldface to add emphasis; 

• there is evidence that justified right margins make text harder to read, 
so it may be best to use ragged right margins for factums;  

• align headings to the left in a larger, bolded font.  Use a smaller bolded 
font for sub-headings; 

• readers like “white space”, and makes the rest easier to read and 
remember. 

No. 11:  Avoid run-on sentences & big words 

12. Most law students & lawyers write sentences that are too long. Usually 
small words work better than big ones.  

13. And lawyers, when writing, use words and phrases that nobody (including 
them) would ever use in normal verbal communication – as Justice Laskin has 
noted, people:  

• don’t talk about their motor vehicles, they talk about their cars 

• don’t talk about where they’re employed, they talk about where they 
work 

• don’t talk about utilizing the proceeds of their remuneration to construct 
a summer dwelling place, they talk about using what they saved to 
build a cottage. 

No. 12:  Drop the legalese 

14. Don’t clutter your writing with long literary language that only lawyers can 
be bothered to decipher.  Legalese may now be second nature to you, but it sounds 
exclusive rather than inclusive.   

No. 13:  Good writing =  reader feels smart;  bad writing =  reader feels dumb 

15. Write in ordinary simple-to-understand language. If you’re writing it and 
it makes you feel smart, it probably makes the reader feel dumb. Good writing 
makes the reader feel smart.  Bad writing makes the reader feel dumb.  
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No. 14:  Use normal language 

16. Use ordinary day-to-day language.  Don’t use any of the following (unless 
you’re applying for a government grant):  

• synergy 

• paradigm shift 

• value-added 

• core competency 

• strategic alignment 

• outside the box 

• win-win 

• empowerment 

• leverage 

• benchmark 

• knowledge base 

• collaborative consultation. 

17. Bottom line:  good legal writing looks as if someone other than a lawyer has 
written it.  

18. G.K. Chesterton: a good novel tells the truth about its hero; a bad novel tells 
the truth about its author. 

No. 15:  Avoid the usual cr*p – formulaic qualifiers and phrases 

19. They’re a waste of space and add nothing to the quality.  Classic examples 
include:  

• The appellant respectfully submits... (there’s only so much respect even 
a judge can absorb) 

• For all the foregoing reasons... 

• We would submit… 

• Essentially… 

No. 16:  And drop the smart sounding lingo too 

20. Don’t use verbose/fancy-dancy intros/fillers:  
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Instead of Use 

At that point in time Then 
By means of By 
By reason of Because 
By virtue of By 
For the purpose of To 
For the reason that Because 
From the point of view For 
In accordance with By 
In connection with About 
In favour of For 
In order to To 
In relation to About 
In terms of In 
In the event that If 
In the nature of Like 
On the basis of By 
Prior to Before 
Subsequent to After 
With a view to To 
With reference to About 
With regard to About 
With respect to About 
The fact that she had died Her death 
He was aware of the fact that He knew that 
Despite the fact that Although 
Because of the fact that Because 
In some instances Sometimes 
In many cases Often 
In the case of When  
In the majority of cases Usually 
It is not the case that he He did not 
During the time that While 
For the period of For 
There is no doubt but that No doubt 
Whether or not  Whether 
The question as to whether Whether 
Until such time as Until 
Attend at  Go to 
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No. 17:  Nothing is absolute 

21. Absolute expressions (all, always, every, invariably, never, none, totally, 
undoubtedly) are rarely accurate and should be used lightly.  

22. Absolutes tend to trigger a reader’s perversity; once told that, “the 
campaign was a total failure,” many readers begin to hunt for signs of partial 
success.  

23. So avoid what Justice Laskin calls “false intensifiers” such as 
“certainly,” ”clearly,” “absolutely”, which actually weaken rather than strengthen 
whatever you’re saying.  

24. Understatement works much more strategically than overselling.  

No. 18:  Your mother was right: “If it doesn’t help, don’t say it”  

25. Don’t quote or summarize your opponent’s argument. Familiarity doesn’t 
breed contempt, it may breed acceptance, so the less the judge hears about the 
other side’s case, the better.  

26. Likewise if you’re the appellant, don’t repeat a lower court’s adverse 
findings of fact. These facts only emphasize potential problems with your case.  

No. 19:  Write visually 

27. Pictures, charts and diagrams help communicate. Particularly for 
legislation or complex corporate relationships, consider a foldout chart.  

Options include: 

• diagram, in phases, of how matter in litigation occurred 

• sequencing, in diagram/written “box” form of what happened 

• chart of key relationships/key factual findings you want the judge to 
rule on/make. 

No. 20:  Making your legal story work 

28. Writing a story isn’t easy (if it was we’d all be John Grisham and wouldn’t 
have our day jobs).  Figure out what your story is, map out the main components, 
write it down and then build the necessary legal elements around that framework.  
Include a couple of simple elements:  

• setting your story in a particular time and place; 
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• including a human element; 

• some familiar details; 

• simple, ordinary and disarming language; 

• visual words; 

• an event of personal importance that everyone can relate to;  

• an absence of argument (the reader doesn’t want to feel like you are 
manipulating them down a garden path). 

No. 21:  Telling your story in the present tense 

29. The present tense is really important. Telling the story in the past tense 
turns the reader into an observer. In contrast, the present tense makes them a 
participant, wondering what’s going to happen next.  

No. 22:  Point-first writing – don’t write it like a mystery novel 

30. Make sure you clearly and explicitly state your point or proposition before 
you start; try and develop or discuss it.  Avoid writing the factum (or even a 
paragraph) like a mystery novel, focusing on the details upfront and revealing 
only the point or the conclusion at the end. The reader shouldn’t have to figure it 
out. You’re trying to persuade the reader to accept your argument, not show how 
clever you can be at telling a convoluted story. It’s better to provide context before 
detail, tell the reader off-the-bat what issue or idea or topic you’re going to discuss 
in the paragraph, articulate it in the first sentence (usually our conclusion or 
submission on that issue) and the remainder of the paragraph is there to support 
your position.  

No. 23:  Your legal story got a theme?  

31. Every case should have a central theme or themes that evolve from one or 
more issues. It’s your job to find that central theme of your case that on the facts 
and applicable law creates for us a strong arguable case. It’s your job to strongly 
articulate such a theme in your factum — and the job of opposing counsel to 
puncture that theme or frustrate it and take it apart.  

No. 24:  What the most powerful themes are 

32. The most powerful themes go beyond one idea and lock two opposing ideas 
in conflict, creating a dialogue.  For instance  “the defendant valued money more 
than safety.”  In such instances, it is not the moral of the story that involves the 
reader so much as the struggle between the two opposing points of view in the 
theme.   
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No. 25:  Write your theme down – here’s how to start 

33. For best effect, write down your theme before you start drafting your 
document.  Writing the story or the theme in a paragraph before you start writing 
lets you add and subtract facts to make the more compelling parts of that story last 
longer and shorten or delete parts that are simply boring or not in your favour.  
Start “this case is about…”. 

No. 26:  How to stay on theme – use a thesaurus, & make a list of synonyms 

34. Oftentimes, your theme can be tightly articulated by a pithy phrase or even 
a single word.  Reduce your story to a workable outline or a set of topical words 
and use a dictionary that has synonyms to come up with other words that say the 
same thing in different degrees of shading, and use these words in painting the 
picture.  

No. 27:  Use clichés – you’re clichéd 

35. Expressions worn thin by countless repetition are not persuasive and 
should be avoided.  

36. Everyone’s familiar with the expressions below – familiarity is precisely the 
problem:  

• Add insult to injury 

• Bitter end 

• Blind as a bat 

• Turn for the worst. 

No. 28:  The importance of the analogy 

37. As a practical reality, most people reason from analogy based on their 
experience. People decide what feels right. Many non-lawyers (and judges) cannot 
easily accept a new proposition unless it’s a logical extension of an already-held 
view. A simple analogy can go a long way toward convincing your listener, either 
to confirm what they already accept, or move one step sideways from an accepted 
position.  

No. 29:  Examples of (actual) analogies used 

• Jehovah’s Witness religious rights case:   

“A blood transfusion these days is like skating on thin ice” 
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• A firm of actuaries faced with a Discipline Committee, one of whose 
members is from a competing firm:  

“The legal equivalent of a cow wandering into an abattoir” 

• Products liability:   

“Letting the industry self-regulate according to a voluntary set of 
standards and guidelines is like letting a shark guard the fish 
tank/Colonel Sanders babysit the chickens” 

“A smoke detector that’s rendered ineffective by an ordinary short-
circuit is like a life preserver that keeps you afloat until it gets wet” 

“Before the factory worker could loosen her grip, her hand was 
yanked into the machinery like a rag doll through an old wringer 
washer” 

• After a rotary power lawnmower had hurled a rock into the eye of a 13-
year-old, the analogy used was:  

“Toro had sent a four-wheel cannon into a residential 
neighbourhood”   

• Where the disability of a person or machine is alleged to be small:  

“Like a clock that only loses 5 minutes per hour” 

“Like a chemical plant near your home with only a small leak” 

“A scar is only small on someone else’s face” 

38. If your analogy or your theme is meaningful and strong – easy to remember, 
easy to repeat helps too – some judges may use it in post-appeal deliberations to 
convince others who are on the fence.  

No. 30:  Hey, be realistic – maybe there’s another side to this? 

39. Every case has two sides.  If you close your eyes to the other side’s case your 
client will suffer.  Your credibility will be affected if you ignore, or worse deny, 
indisputable problems.  

40. A good strategy is to be the first to reveal the damaging information.  Do 
not describe it as a “problem”, call it a “challenge”.  Tell the judge before your 
adversary stands up and does it for you.   Sounds simple, but be fair — it builds 
reputation.  

41. Justice Laskin: “Nothing instills trust more than facing up to your 
weaknesses. Better it come from you than from your opponent. The right 
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concession not only enhances your credibility, it is itself a persuasive technique 
and, I may say, an underused technique. A well-timed concession does not merely 
narrow the focus of the appeal, which judges like, but also makes your strong 
arguments seem even stronger.”  

42. For example, your client’s an alcoholic.  Tell the judge/jury/C.A. about it 
before you opponent does.  Sure you’re fearful of bringing up ugly stuff about 
your client, but better you than your opponent.  The decision-maker is less likely 
(particularly at first instance) to hold a ‘weakness’ against you if you’re up front 
about it – in fact, they may respect you for being forthright.  

No. 31:  Adverse authority:  put it in & deal with it 

43. Confront applicable adverse authority expressly and early — not merely 
because you’re an officer of the court, but because it’s more strategic to do so. The 
other side will probably cite it anyway, and even if they don’t, the clerks will find 
it, or the judge may know it. Not all precedents are created equal. Even if you are 
faced with adverse authority, consider whether your case is one where you should 
ask the court to make new law.  

No. 32:  Argue less, persuade more 

44. The harder you argue, the less persuasive you are.  The reason is simple.  
The more you press, the more you hype, and the more you wheedle and urge, the 
more sales resistance you create and the more you start to sound like the guy from 
Fred’s Water Beds on Saturday night TV.  

45. Real persuasion takes place when the reader thinks the conclusion is his or 
her own idea.  Your job as a writer is to help them find the right ideas in themselves 
that will lead them to decide the case your way.  

No. 33:  Let go the little stuff 

46. Minor misstatements of the law or facts by the Court below aren’t going to 
win your appeal (appeal courts aren’t professors grading papers). Don’t set out to 
just whack the Court below or judge below, rather identify major mistakes and 
criticize the rationale of the lower court’s decision.  

47. Don’t whack the other side either — use courtesy (especially when it’s 
tough to do so) as a strategic tool.  Advice given to Ed Bayda, former Chief Justice 
of Saskatchewan, during his first summer job (selling “waterless” cooking pots 
door to door): “People buy things from people they like”.  



12 
 

Eugene Meehan, K.C. – Supreme Advocacy LLP, Ottawa 

No. 34:  Tick-off-the-Judge no. 1 – cite tons of cases (because you’re smart)  

48. Only cite the leading case, or, at most, the two leading cases. Safety lies in 
authority not in numbers. Citing 15 cases for the same point of law tells the judge 
one of three things:  

• there isn’t any real authority for your position 

• you can’t tell the difference between important and pointless precedents 
(or else you haven’t thought enough about which cases really help you) 

• you’re simply the kind of person who likes making lists (and probably 
list what clothes you put in the dryer in case you lose a sock). 

49. Two options:  

• double-L rule 

• triple-L rule 

• (explain verbally). 

No. 35:  Tick-off-the-Judge no. 2 – put in lots of quotes, long ones (you’re 
smart, remember?)  

50. People hate to (and usually don’t) read long block quotations. Paraphrasing 
is usually a better strategy than direct quotation. If you must include a quote, the 
best approach is to knit it directly into the paragraph, or at a minimum:  

• keep it really short 

• edit (use three periods…when you edit out) 

• add emphasis. 

No. 36:  Tick-off-the-Judge no. 3 – skip the page/para. no – you’ve read the 
whole case, so can they; and, you know the whole case cold (because 
smart is what you are) 

51. Obviously double-check all cites. But also highlight (yup, with a yellow 
highlighter) each key extract/sentence in your Book of Authorities/ Authorities tab 
so the judge doesn’t have to search for your point.  An (acceptable and better) 
alternative to highlighting is sidelining and underlining the master copy — so you 
only do it once, it gets copied through to all other copies, and you don’t have to 
highlight in multiplicity.  

52. Always when citing a case put the actual page/paragraph that your 
point/quote is on — just giving the judge the standard cite with what page the case 
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starts on and forcing him/her to go read the whole case to find a single sentence is 
an unnecessary annoyance to a judge — if you’re in for a vasectomy why insult 
the guy (or gal) with the knife?  

No. 37:  If you’re writing a factum, why it’s important – before, during, after 

53. Justice Ruth Bader Ginsburg of the U.S. Supreme Court: “As between 
[factum] and argument, there is a near-universal agreement among federal 
appellate judges that the [factum] is more important – certainly it is more 
enduring. Oral argument is fleeting – here today, it may be forgotten tomorrow, 
after the court has heard perhaps six or seven subsequent arguments.”  

54. Your factum must serve different purposes at the different stages of the 
appeal process:  

• Before Oral Submissions 

• the factum should make a strong first impression that the court will 
carry throughout the rest of the appeal process;  

• the factum should introduce the issue and the law to the members of the 
court, who may or may not be familiar with the precise legal problem 
you are addressing;  

• the factum is the Court’s principal source of information about the case 
and the law. 

• During Oral Submissions 

• your factum should act as a blueprint and reference that the Court can 
follow during your oral argument;  

• the factum should be carefully structured to coincide with your oral 
argument such that it minimizes the need for note taking by the judges 
who are then free to follow the logical flow of your argument. 

• After Oral Submissions 

• if you have done everything properly, the factum will act as a memory 
aid for judges writing reserved judgments;  

• ask yourself whether the court is likely to reserve judgment in your case.   

• Oftentimes, judges will lean heavily on a good factum when writing 
their decision. 
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No. 38:  Openings – crashes, first page, Tim Horton’s 

55. Mr. Justice Estey used to say most plane crashes happen during take-off.  
Likewise your opening.  

56. “The first page rule”. The first page should say it all. Every factum should 
contain an overview statement (no longer than one paragraph) that tells the reader 
what the case is about, who did what to whom, what the issues are, and outlines 
our position on those issues.  

57. Tell your story in human terms (my own personal technique is to close the 
office door, think I’m in a line-up at Tim Horton’s, I’ve just ordered a medium 
double double, and cashier says “so what’s your case about?”).  

No. 39:  Opening paragraph — by definition you’ve only one chance to make 
a good first impression 

58. Having the reader’s attention is a necessary precondition for persuasion. A 
strong opening statement will grab the reader’s immediate attention by:  

• leading with strength. Hit the reader between the eyes with your 
strongest argument right away; 

• express the message clearly and in a way that the reader will have 
no trouble understanding;  

• structure the presentation within the framework of the reader’s 
knowledge, beliefs and attitudes. People approach problems from a 
certain perspective, it is your job to make sure that your factum fits 
into that judge’s perspective. 

No. 40:  It’s OK to be brief 

59. Most factums are too long. At rock bottom, most cases really aren’t that 
complicated.  Select the facts, events and legal arguments likely to control the 
outcome of the case (and leave the rest out).  

60. Too many factums are puffed up with all sorts of extra arguments. 
Generally, this reflects the uncertainty of counsel as to which issue is likely to grab 
the Court’s attention and the misguided belief that the client’s interest is best 
served by presenting every conceivable argument, like you’re a chef at a hotel 
putting on the biggest breakfast brunch possible to impress the locals. The put-
everything-in tactic generates a large number of ‘throwaway’ arguments — and 
may tempt the Court that’s what should be done with the rest of your factum.  
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No. 41:  Your table of contents may be your opening – why headings are 
important 

61. In all likelihood, your table of contents will be read first. The purpose of the 
table of contents is to help the reader navigate through the body of your 
submissions.  Therefore, your headings and subheadings summarize your 
position; mirroring the logical flow of your argument.  

62. Choose headings and subheadings (so they’ll show up in the table of 
contents) that:  

• make a positive statement 

• develop a logical flow. 

No. 42:  Drafting points in issue – amongst the toughest things to do well 

63. The ability to ferret out the real issues and organize the presentation of 
evidence and argument according to those issues is indispensable.  

64. Some counsel operate under the mistaken assumption that everyone will 
agree on the principal issue of a case. In reality, the ability to define the issue and 
thereby control the agenda is invaluable since it’s the way that the question is 
framed that may ultimately determine the ultimate judgment.  

65. Don’t start with the word “whether”. If possible, do not ask a question.  

66. Weave concrete facts into the way you write the issues, so (if at all possible) 
you tell the story in miniature.  

67. Write the issues so the answer you want is highly suggested — in some 
cases directly suggested, in other cases it may be more strategic not to be so direct.  

No. 43:  Hold something back for oral argument? (This isn’t Hollywood)  

68. Put all your best arguments into the factum. In the past some counsel would 
save the best part (or a good part) for oral argument. Today written submissions 
are much more important than they once were and so this is no longer an advisable 
strategy (if it ever was). It’s possible to overcome an inadequate factum during 
oral argument but it’s an uphill battle. Why put yourself in that position if you 
don’t have to?  

69. Jon Fauld, Q.C.’s “Series of Dots Theory of Advocacy”: in some cases it may 
be strategically better to hold something back in written argument [explain 
verbally].  
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No. 44:  When you’re the respondent – play your own game 

70. A factum should be a self-contained, comprehensive argument. It should 
review all of the essential facts, summarize the legal issues and present the 
arguments in a complete and methodical form. Cross-referencing over to the 
appellant’s factum is a pain in the butt. Give the judge the ability to take your 
factum home and read it on his/her knee without having to jump around. Even if 
an authority is in the appellant’s factum and you’re referring to it, still put it in 
yours. If you absolutely must refer to something in the appellant’s factum, include 
the full quotation.  

No. 45:  Conclusions – make sure there is one 

71. Make sure there is a conclusion. Don’t just end by outlining the relief 
requested; remind the court why relief is required in your case.  

No. 46:  Conclusions –  relief requested 

72. Occasionally, the relief requested can be tricky. Although there is a 
tendency to simply ask that the application or appeal be allowed or dismissed, it’s 
obviously worthwhile to carefully consider all of the alternatives before deciding.  

No. 47:  Conclusions –  Option #1;  tell the court why 

73. A good closing will encapsulate two or three compelling reasons for the 
court to adopt your position. In brief, make your conclusions clear and make your 
reasons explicit.  What you are really trying to do is draft the judge’s decision.  

No. 48:  Conclusions –  Option #2;  answer your own questions 

74. Writing the conclusion is simple if the opening was well-drafted. A good 
advocate will close by answering the questions posed in the issues section. 
However, it isn’t enough to simply give the answers, a good conclusion will also 
outline the reasoning that leads inevitably to the answer provided.  

No. 49:  Conclusions – Option #3;  finish where you began 

75. Pick up the theme of your opening. Restate it, refine it, re-develop it. It can 
build a logical solidity, can close the circle.  

No. 50:  And last, the power of simplicity 

77. The speaker before Abraham Lincoln at Gettysburg on Nov. 18, 1863 was 
Congressman Edward Everett, who was also a senator, governor of 
Massachusetts, minister to Great Britain, secretary of state, and also president of 
Harvard. Some considered him a spell-binding orator – perhaps he did too, 
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because he spoke for two hours. Does anyone remember what he said, or even that 
he said anything at all? Few. The speaker after – Lincoln – spoke for  less than 3 
minutes. A total of 272 words. A single paragraph really. Here’s that paragraph: 

”Four score and seven years ago our fathers brought forth on this continent, 
a new nation, conceived in Liberty, and dedicated to the proposition that 
all men are created equal. Now we are engaged in a great civil war, testing 
whether that nation, or any nation so conceived and so dedicated, can long 
endure. We are met on a great battle-field of that war. We have come to 
dedicate a portion of that field, as a final resting place for those who here 
gave their lives that that nation might live. It is altogether fitting and proper 
that we should do this. But, in a larger sense, we can not dedicate -- we can 
not consecrate -- we can not hallow -- this ground. The brave men, living 
and dead, who struggled here, have consecrated it, far above our poor 
power to add or detract. The world will little note, nor long remember what 
we say here, but it can never forget what they did here. It is for us the living, 
rather, to be dedicated here to the unfinished work which they who fought 
here have thus far so nobly advanced. It is rather for us to be here dedicated 
to the great task remaining before us -- that from these honored dead we 
take increased devotion to that cause for which they gave the last full 
measure of devotion -- that we here highly resolve that these dead shall not 
have died in vain -- that this nation, under God, shall have a new birth of 
freedom -- and that government of the people, by the people, for the people, 
shall not perish from the earth.” 

Lincoln was mistaken in saying “the world will little note, nor long remember 
what we say here.” A century and a half later, we do note, we do remember – the 
power of simplicity. 

 
 
 
Eugene Meehan, Q.C. 
Supreme Advocacy LLP, Ottawa 
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FIRST DRAFT 
STATEMENT OF FACTS 

 
 

1. On Thursday, July 1, 1999, the accused, Donna Cora Lawrence, was convicted following trial 

before a Supreme Court Judge sitting with a Jury of two charges of criminal negligence causing 

death/bodily harm and two charges of impaired causing death/bodily harm. 

 

2. On May 28, 1997, the Appellant, Donna Cora Lawrence, was involved in a car collision with a 

motor vehicle driven by Barbara Marie MacRae. The passenger in the MacRae vehicle, Marjorie 

MacRae, subsequently died of the injuries she suffered in the accident. Barbara MacRae also suffered 

from injuries amounting to bodily harm. [See Agreed Statement of Facts, Exhibit No. 5, Tab 4, p. 

319, lines 2-18; p. 320] 

 

3.  The trial commenced in Baddeck, Nova Scotia on June 12, 1999. Crown witness 

Scott MacLean testified that he came upon a car that was parked across the yellow line just past the 

Englishtown turnoff and that he had to come to a complete stop [Tab 4, p. 332, Q. 10]. The vehicle 

blocking his course backed up and Mr. MacLean was able to pass. He observed the vehicle, later 

identified as the Appellant’s vehicle, following behind him and that it was weaving between the 

yellow line and the white line in its own lane [Tab 4, p. 334, Q. 16; p. 349, Qs. 62-63]. He further 

testified that it appeared as if the driver was lost and was consulting a road map [Tab 4, p. 350, Qs. 

69-70]. 
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4. Crown witness Frank MacRae testified that he was driving behind the vehicle driven by his 

sister-in-law, Barbara MacRae, and that both vehicles were travelling at approximately 80-90 

kilometers an hour [Tab 4, p. 359, Q. 37]. Both the witness’s car and Barbara MacRae’s car were 

travelling in the same lane. Just before the St. Ann’s turnoff, Mr. MacRae noticed a car coming into 

their lane [Tab 4, p. 359, Q. 38-40]. Mr. MacRae testified that he had a good view of the oncoming 

vehicle, that he saw Barbara MacRae swerve from her lane into the opposite lane and that he then 

noticed that the oncoming vehicle did the exact same thing, returned to her own lane, and the 

vehicles collided [Tab 4, p. 365, Q. 50, p. 373, Qs. 100-103; p. 374, Qs. 104-108; p. 375, Q. 109; p. 

376, Q. 112; p. 377, Qs. 113-116]. He testified that he checked the Lawrence vehicle, that the 

Appellant did not appear to be injured, and that he did not smell any alcohol emanating from her 

[Tab 4, p. 378, Qs. 120-123]. 

 

5.  Barbara MacRae testified that she had no recollection of the accident [Tab 4, p. 385, Q. 17-18]. 

However, neither could she explain the full bottle of rum in her vehicle [Tab 4, p. 389, Q. 38]. The 

rum had not been seized by Officer Towle as an exhibit [Tab 4, p. 848, Q. 209; p. 849-850, Qs. 216-

222]. Ms. MacRae also testified that the vehicle she had been driving the day of the accident was 

uninsured [Tab 4, p. 392, Qs. 61-62]. She confirmed that she had not been charged with operating a 

vehicle without insurance, nor had she been charged with operating a vehicle left of the centre line 

[Tab 4, p. 395, Qs. 82-86]. 
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MIDDLE DRAFT 

PART I – STATEMENT OF FACTS 
 

(a) Test Case 
 
1. This test case is about juror bias and whether the presumption of juror 

impartiality is rebuttable at law under the current test for determining judicial bias. 

It is also about lost evidence and the right to counsel; and whether an accused 

person can be convicted twice for the same delict. 

 

(b) Brief Chronology of Facts 
 
2. A brief chronology of facts are as follows: 

- On Wednesday, May 28, 1997, Donna Lawrence, the Applicant herein, a 47 

 year-old working mother of two arose at 5:00 a.m. to prepare for her day. As 

 a business development officer with the Economic Department and Tourism 

 Department for the Province of Nova Scotia she was scheduled to give a 

 presentation, at 3:30 p.m., on economic development to more than 100 

 women at the Gaelic College, St. Ann’s Bay, Cape Breton, Nova Scotia. Mrs. 

 Lawrence gave herself at least two hours to make the trip as she had not been 

 to St. Ann’s before. Her presentation along with the networking session and 

 dinner to follow meant that  she would not return home until 10 p.m. that 

 evening. 
  Ref.: Trial Transcript, pp. 1114-1118, paras 42-62 [Tab E.26] 

 

- As part of her employment, Mrs. Lawrence was enrolled in a 

correspondence  course with the University of Waterloo and her final 

paper was due the following day. She worked on her paper at home 

throughout the morning as her office computer was not functioning. Mrs. 

Lawrence made several calls to her office to collect messages. She left 

home around 12:30 p.m. and drove to her office to pick up material for 

the presentation and proceeded on to the Gaelic College at about   
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PART I - STATEMENT OF FACTS 
 
 
(a) Test Case: Effect of Police Losing Evidence, Right to Counsel, Juror Bias and 

Duplicitous/Duplicative Charges 
1. This test case is about: 

• key evidence lost by police 

• the right to counsel 

• juror bias 

• whether a person can be charged and convicted twice for the same delict.  

 

(b) Brief Chronology of Facts 

2. A brief chronology of the facts are as follows:   
 

• On Wednesday, May 28, 1997, Donna Lawrence, a 47 year-old married working 

mother of two woke at 5:00 a.m. to prepare for her day.  As a business 

development officer with the Economic Development Department for the 

Province of Nova Scotia she was to give a presentation, at 3:30 p.m. that day, on 

economic development to 100 women at the Gaelic College, St. Ann's Bay, Cape 

Breton.  Donna gave herself at least 2 1/2 hours to make the trip as she had never 

been to St. Ann's before.  
   Ref.:  Trial Transcript, pp. 1114 -1118, paras 42-62 [Tab 2A] 
 

• Donna is very good at her job, very seldom has a drink, and is highly thought of 

and respected by supervisors, colleagues and others, as noted below. 

 

• Donna's supervisor in the Nova Scotia Department of Economic Development is 

Mr. Ron Kennedy, and of the 14 years he knew Donna was her supervisor for the 

last 9. He says he "is not aware of any alcohol use by [Donna], either during or 

after work hours, other than on one occasion in fourteen years when she had one 

glass of wine with a meal." 

   Ref.:  Presentence Report, p. 4 [Tab 2B] 
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5. As to difficulty walking/staggering: 
 

• Three days after the accident Donna went to emergency because she still had 

difficulty walking. Dr. MacLean said she had a painful foot, sore knees and a 

bruise on her head.  X-rays confirmed that Donna's foot was broken in two places 

and that the particular nature of the breaks would have made walking difficult.  

The doctor also testified that Donna, still three days later, had a positive 

neurological sign called the Dabinsky sign indicating an injury to the central 

nervous system - in layperson's terms, that Donna had suffered a concussion. 

Dr. MacLean also testified that the doctor who saw her right after the accident 

may not have been able to diagnose the concussion because that diagnosis is often 

formed after the fact.  
 Ref.:  Trial Transcript,  p. 933, paras. 7-8,  p. 934, paras. 11-12,  p. 935, paras.  

19-21; p. 941, para. 49,  p. 948, paras. 92-94   [Tab 2A]  
               
6. In summary: 

Who Testified 
Confused/Disoriented 

Who Testified 
Difficulty Walking 

Who Testified No 
Smell of Alcohol    

Who Testified Smell 
of Alcohol                   

Osborne Burke 
- 
Shane MacFarlane 
Roland Genge 
Duncan MacLean 
- 
- 
- 
- 
Michael Towle 
- 

Osborne Burke 
- 
- 
Roland Genge 
- 
- 
Lynn Dunlop 
Sally MacDonald 
- 
Michael Towle 
Travis MacNeil 

Osborne Burke 
Ronald Bonnar 
Janet MacCuspic 
Frank MacRae 
- 
- 
- 
- 
- 
- 
Travis MacNeil 
(initially) 
 

- 
Austin MacKenzie 
Shane MacFarlane 
Roland Genge 
Duncan MacLean 
- 
Travis MacNeil 
Lynn Dunlop 
Sally MacDonald 
Patricia Nicholson 
Michael Towle 

 

7. Donna took the stand in her own defence, and testified: 

• She drank no alcohol that day. 

• She was not impaired. 
  Ref.:  Trial Transcript, pp. 1130-31, para 125; p.1131, paras 126-127 [Tab 2A] 
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8.    Donna was convicted on all four counts: 

• Criminal negligence causing death. 

• Causing death in the operation of a motor vehicle. 

• Criminal negligence causing bodily harm. 

• Causing bodily harm in the operation of a motor vehicle. 

 

9. The day after the trial, Donna's lawyer happened to be in Baddeck near where the 

trial was, and was approached by a man he happened to know who'd been told 

what one juror said to another juror in court before the trial started.  As a result of 

that conversation, Donna's lawyer hired an investigator to take statements from 

persons concerned.  Those statements - involving Juror No. 12 - were used as a 

basis for the Donna's Application under s. 24(1) of the Charter.  In that 

Application, Donna's lawyer raised the issue of juror bias and its impact on the 

Lawrence trial. 
  Ref.:  Notice of Motion for Stay of Proceedings re: Jury Bias [Tab 2C]; 
 
            Trial Transcript at pp. 1374-1382 [Tab 2A] 
 

10. What happened was that before the trial, Juror No.12 told another prospective 

juror, while both were sitting in the courtroom waiting for the judge to enter: "I 

don't know why they would be having a trial over this, the woman was drunk 

and on the wrong side of the road". The Court of Appeal said this comment did 

not give rise to any reasonable apprehension of bias. 
 Ref.:  Reasons of Court of Appeal, at par.97-131 [Tab 3B] 
  
 

11. Donna said she "feels awful and wishes she had died rather than the victim". 

  Ref.:  Presentence Report, p. 7 [Tab 2B] 
 

12. Donna now lives at home with her (retired) husband. They live on Canada 

Pension ($800 her, $465 him; their total family income). Their two boys attend 

local universities (Chris 3rd year, Acadia; Jessie 2nd year U. N. B.). They have a 
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house worth $120,000, and debts of $125,000). Donna now sees a psychiatrist for 

depression; and long term disability payments of 70% of her previous income 

from a previous accident have been cancelled because of this accident. Her 

husband says "He loves his wife and family very much and the complete family is 

very close." 
  Ref.:  Presentence Report, pp. 3-5, 7 [Tab 2B] 
 

 

PART II – POINTS IN ISSUE 

 
13. This case raises the following issues of public importance that warrant the 

consideration of and guidance of this Honourable Court: 
 

(a) Where Juror Bias at the Very Beginning of the Trial Makes the Trial Unfair 

• Is the test for partiality applicable to cases where it is argued that trial fairness has 

been compromised by juror bias at the outset of the trial?   
 

(b) Jurisdiction of the Superior Court  

• Does the judge presiding over an accused's trial before a judge sitting with a jury have 

the jurisdiction to declare a mistrial, on the basis of juror bias, once the jury has 

rendered a guilty verdict but before the judge has given sentence?   
 

(c) Key Evidence Lost  

• Where the evidence (here mouthwash containing alcohol) is seized by police then lost 

by police (absolutely critical evidence because the officer at the scene used the 

apparent smell of alcohol to both arrest and charge) such evidence is pertinent and 

crucial. 
 

(d) Breach of Right to Counsel is Never of "No Affect" 

• A breach of a person's right to counsel at the time of arrest on the basis that the 

person did not know the full extent of her legal jeopardy, is never of "no affect" as 

claimed by the Court of Appeal.  
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(e) Duplicity/Multiplicity of Charges 

• Where on the basis of one motor vehicle accident the indictment charges two death-

causing charges to one individual (criminal negligence causing death and causing 

death in the operation of a motor vehicle), and two bodily-harm causing charges to 

another individual (criminal negligence causing bodily harm, causing bodily harm in 

the operation of a motor vehicle), is this  duplicitous/multiplicitous  in that one person 

has in law been charged (and here, convicted) of killing one person twice, and 

causing bodily harm to another one person twice?  
 

  
PART III – STATEMENT OF ARGUMENT 

 

(a) WHERE JUROR BIAS AT THE VERY BEGINNING MAKES THE TRIAL UNFAIR 

14. Is the test for partiality applicable to cases where it is argued that fairness has 

been compromised by juror bias at the outset of the trial? 
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PART I – STATEMENT OF FACTS 
 

(a) TEST CASE: Employer liability for known conduct of employee on premises, 
causing harm to third party off premises. 

 
       1. This test case is about an employer’s liability for the actions of its employee that injure a 

third party, where the employer controls the circumstances leading to the harm, and the 

harm occurs just after the employee leaves work. 

 
(b) Brief Chronology of Facts 

       2. A brief chronology of the facts is as follows: 

 
       The Company’s Control Over The Workplace and Employee 
        
       3. Eaton Yale (“the company”) operates a leaf spring manufacturing plant in Wallaceburg, 

Ontario. It is a large, heavy manufacturing facility that makes leaf springs for trucks. It is 

a multi-national company. 
  Ref.: Court of Appeal below, para 3, per Finlayson, J.A. [Tab 4E] 

 
4. Sean Flynn works there since 1984. His job is in the forge, where he operates and sets up 

the machinery that forms large, heated metal sheets into shapes. Some of the machines 

are two and three times the height of the operator. His job has multiple steps, some of 

which are: 

• “Check set up by operating eye machine and punch press, check for proper eye closing, 
eye size that eyes are parallel…Read detailed prints showing eye size and type centre bolt 
hole position material necessary.” 

• “Training: Know lock out procedure [turning off the machine and then 
locking]…Identify safety hazards…SPC locking and charts.” 

• “Potential Risk: loss of finger or hand…Slips and falling on walking beam.” 
 

Ref.: Court of Appeal below, para 4, per Finlayson, J.A. [Tab 4E] 
  Trial Exhibit 91 [Tab 2B] 
  Trial Exhibit 3 (excerpts only – index) [Tab 2B] 

 
5. The company imposes safety procedures on its employees, to prevent injuries in the 

moving equipment and machinery, including 

“safety glasses, safety shoes, ear plugs, long sleeved gloves, shop coats or overalls. 
Lockout procedures, is a seven-step process, shuts the machine down during repair, setup 
and like activity.” 
 
Ref.: Trial Exhibit 91 [Tab 2B] 
 Trial Exhibit 3 [Tab 2B] 
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6. The plant is noisy, hot and covers a number of acres. It is divided into sections, each 

supervised by a foreman. A general foreman is in charge of the entire plant floor 

operation. 
  Ref.: Trial Transcript, p. 568, lines 18-20 [Tab 2A] 
 
7. The company employs 500-600 people, and operates three shifts of 150 employees each, 

to maximize production. Employees “swing” from – days (7 am to 3 pm) – to afternoons 

(3 pm to 11 pm) – to nights (11 pm to 7 am) on two-week rotations. Breaks over the night 

shift are at 1 am, 3 am and 5 am. The company lets employees take their breaks in their 

cars in the company lot. 

  Ref.: Trial Transcript, p. 560, lines 18-24; p. 43, lines 15-20 [Tab 2A] 
   Court of Appeal below, para 5, per Finlayson, J.A. [Tab 4E] 
 
8. Flynn works in an area known as the “backend” of the plant. The backend area gives on 

to the company lot. The Trial Judge found that the “company had absolute control over 

that work place and the company parking lot.” 
Ref.: Trial Transcript, p. 159, lines 16-31; p. 160, lines 1-31; p. 369 
 lines 13-30 [Tab 2A] 

   Trial Exhibit 16 [Tab 2B] 
   Decision on Application, para 7, per Donnelly, J. [Tab 4B] 

 
9. The company lot runs the entire length of the plant. At the rear of the lot, opposite the 

building, it abuts a farm, leased by an employee of the company, Al Bishop. The back of 

the company lot is “virtually in darkness prior to the installation of those lights” 

according to the maintenance supervisor, Doug MacLennan. 
  Ref.: Trial exhibit 16 [Tab 2B] 
   Trial Transcript, p. 170, lines 24-26; p. 819, lines 2-9 [Tab 2A] 

 
10. Drinking in the company lot has gone on since at least 1978, when the company posts a 

notice to its employees that read: 
“Apparently, some employees are drinking alcoholic beverages in the parking lot during 
their lunch and rest breaks – this must cease immediately”. 

 
It did not stop. The company did not stop it. Because they did not, the applicant cannot 

walk today. 
 Ref.: Trial Exhibit 11 [Tab 2B] 
  Charge to the Jury by Donnelly J. at p. 863 [Tab 4A] 
  Decision on Application, paras 2 and 4, per Donnelly J. [Tab 4B] 

 
      11. The company lot drinking is described by forge employee, Mike Paolone: 
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“I’d say close to 30 to 40 percent of the work force at the backend would be probably 
participating in drinking either before work or during work…Well it was pretty…I’d say 
rampant…” 
 
Ref.: Trial Transcript, p. 159, lines 20-31 [Tab 2A] 

 
      12. General foreman tells the company about the drinking: 

• Ivan Bilodeau, retired general foreman, speaking of 1980: 
“When I told him [Personnel Manager] about the problem he instructed me and Mr. 
Bedell to go outside and check this problem out; and he says: Bring me back some 
evidence. [So what did you do]. I went and got a box…a cardboard box, two feet by a 
foot and a half by two feet deep…towards the back of the parking lot…I filled the box 
right up…(with) whisky bottles, beer bottles, gin bottles, rum bottles…just plain alcohol 
bottles.” 

• Mr. Bilodeau concludes that employees must have had a drinking problem: “Well they 
must have…like, you know…what are all these bottles doing there? Why else would the 
bottles be there?” 

• Mr. Bilodeau proposes solutions to the problem, like “ restricting access to the lot, 
fencing the lot, increased security, checking lunch pails” 

 
There is no company response. No restricted access, no fencing, no increased security, no 

checking lunch pails. 

• Bev Howard, retired general foreman, finds alcohol bottles in the company lot: 
“Well I’ve seen them myself when I’m out”. 

• Mr. Howard reported this to the Personnel Manager. 
 

No company response. 
 
 Ref.: Trial Transcript, p. 73, lines 13-30, p.74, lines 1-14; p.80 

lines 14-29; p.81, lines 1-10; p. 85, lines 14-30; p.86, lines 1-23 
p.128, lines 7-10 [Tab 2A] 

 
13. Security personnel hired by the company reported finding evidence of drinking in the 

company lot. No company response. 

 
14. The current personnel manager, Vincent Vlamink, says this about Bilodeau’s concerns 

and proposed solutions: 

“If I had a member of management coming forward saying: I think there’s incidence of 
drinking going on…? (yes?) And here are some solutions that I have to address those? 
That would be something that would have to be taken seriously.” 

 
 Even then, no company response. 
 
  Ref.: Trial Transcript, p. 777, lines 17-30, p. 778, lines 1-19 [Tab 2A] 
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15. Al Bishop, the employee of the company who farms the adjacent lot for 20 years has to 

clear a case of twenty-four beer bottles and other liquor bottles from the field each spring 

and fall, when he cultivates his land to avoid fouling his equipment. 
  Ref.: Trial Transcript, p. 169, lines 1-31 [Tab 2A] 

 
16. The company rarely patrols the company lot. Security is not responsible to supervise 

company employees in the company lot or elsewhere. Because the company has not lit its 

lot, the lot’s in darkness, and as a result in darkness along the fence adjacent to the 

farmer’s field. Employees’ vehicles at the back of the company lot are not supervised, nor 

visible. 
  Ref.:  Trial Transcript, p. 764-8 and 819, lines 2-13 [Tab 2A] 

 
17. The company posts notices, or puts notes in pay envelopes from time to time about not 

drinking on the premises. Flynn, his co-workers Paolone, and Robert Blake, knew it 

wasn’t allowed. 

 Ref.: Trial Exhibit 16 [Tab 2B] 
  Trial Transcripts, p.145, lines 8-13; p.164, lines 8-31; 
  p.165, lines 1-19; p.427, lines 10-18; p.429, lines 30-430, line 4 [Tab 2A] 

 
18. Flynn, Paolone and Blake said that’s why they drink in the back of the company  lot, so 

 as not to get caught. 

  Ref.: Trial Testimony, p. 162, lines 1-10; p. 166, lines 23-30; 
   p. 167, lines 1-9; p. 145, lines 19-28; p. 433, line 7; p. 434 
   line 8 [Tab 2A] 

 
19. Ron Beckett is a foreman who supervises Flynn from time to time. He says the 

 company makes it clear that foremen are evaluated according to their production 

 numbers and those numbers are very important.  The company makes “it tough on 

 him” to make a decision to send an employee home, even if drinking, since that could 

 reduce  production, and reduced production could affect his evaluation and pay raises. 

  Ref.: Trial Transcript, p. 595, lines 5-30; p. 596, lines 1-31 [Tab 2A] 

 
20. Beckett agrees 
   
  “… if Mr. Flynn had been drinking that night, with all that stuff on him    
  [safety glasses, gloves, boots] and all that noise around him the only way   
  you’d have been able to have a chance to pick up on whether he was    
  impaired is if he was staggering”. 
 
  Ref.: Trial Transcript, p. 597, lines 12-30 [Tab 2A] 
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21. The company participates in an Employee Assistance Plan (EAP) directed at and 

 designed to deal with drinking by employees on and off the premises, and having  two 

 goals: 

• increase productivity lost by absenteeism due to drinking, and 
• offer assistance to the employee to stop. 

  

 Absenteeism is a “red-flag” of alcohol abuse by an employee. 
  Ref.: Trial Exhibit 2 [Tab 2B] 

 
22. Part of the EAP is a “Last Chance Contract” that outlines specific return-to-work 

 requirements for an employee who has been off work because of alcohol abuse. A 

 positive prognosis from a dry-out centre is needed for the employee to go back onto the 

 line and operate machinery. 

  Ref.: Trial Exhibit 2 [Tab 2B] 
 
23. The Learned Trial Judge states the company “had a claimed policy of zero 

 tolerance for alcohol in the workplace. It had a policy of intervention to supervise  known 

 alcoholics. It gave mouth honour to those policies by sporadic postings on  notice boards. 

 In relation to Flynn both policies were disregarded.” 
  Ref.: Decision on Application, para 4, per Donnelly, J. [Tab 4B] 

 
24. The company toxicologist, Dr. Kalant, says availability of alcohol in the company 

 parking lot, combined with lax enforcement, could actually encourage workplace 

 drinking by an alcoholic. 
  Ref.: Trial Transcript, p. 687-90 [Tab 2A] 

 
25. Company policy requires an employee who is caught drunk to be sent home in a  taxi, or 

 with a union representative, other than in his own car. Vlamink, the personnel 

 manager says, 
  “Oh, the reason we send them home in a cab is, if we deem them not to be fit for   
  work, we also would take that step to make sure that they get home safely.”   
  “They’re a safety hazard, possibly to themselves or to other employees”. 
 
  Ref.: Trial Transcript, p. 742, lines 23-31; p. 743, lines 1-13 [Tab 2A] 

 
26. Beckett, the foreman agrees the system of leaving the employee’s car in the 

 parking lot is a “safe system”. 
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  Ref.: Trial Transcript, p. 589, lines 5-16 [Tab 2A] 

 
27. Howard, the general foreman said employees are not sent home in their own cars 

 because: 
  “… if anything happened to him on the way home you could be in a lot of trouble  
  [Anything like?] An accident.” 
 
  Ref.: Trial Transcript, p. 140, lines 2-11 [Tab 2A] 

 
28. None of this happened in Flynn’s case, if it did, Claude John wouldn’t be in a 

 wheelchair now. 

 
Sean Flynn’s History At The Company 

29. Flynn lives 20 to 25 minutes from the factory. 

  Ref.: Trial Transcript, p. 878, line 25; p. 396, lines 6-8 [Tab 2A] 
   Decision on Application, para 9, per Donnelly, J. [Tab 4B] 

 
30. He has a long-standing pattern of absenteeism and coming in to work late. His 

 absentee record is described as “not very good” by the general foreman, Howard. 
  Ref.: Trial Exhibit 1 [Tab 2B] 
   Trial Transcript, p. 131, lines 19-21, 132-143 [Tab 2A] 

 
31. The company knows Flynn is an alcoholic because 

• Flynn tells the personnel manager; 
• Flynn has long-standing absenteeism problems; 
• Flynn participates, with the support of the company, in a dry-out program for 90 days 

starting on May 15, 1990; 
• The dry out program’s prognosis given to the company on August 22, 1990 (i.e. three 

months later) was that “His chances for continued sobriety are poor”; 
• He does not “graduate” from the dry-out program. He would “have to attend Chatham 

Brentwood meetings at least three times per week for three months…” in order to 
graduate. He does not. 

• Flynn, the company and a union representative sign a “Last Chance” contract. It has 
alcohol abstinence requirements; 

• The company takes no steps to ensure Flynn doesn’t drink on the job or in the company 
lot after he gets back on the line. 

 
 Ref.: Trial Exhibit 1 [Tab 2B]; Trial Transcript, p. 377, lines 23-378, 13; 
  p. 379, lines 12-26; p. 380, lines 10-382, 19; p.388, lines 25-386, 8; 
  p. 390, lines 5-7 [Tab 2A]; Trial Exhibit 19 [Tab 2A] 

 
32. After attending the dry-out program so he can return to work (August, 1990), 

 Flynn’s absenteeism pattern resumes. The company writes him up twice, the second 
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 time in September of 1992. A written record of absentee problems is preceded by a 

 number of informal and formal verbal “counselling” sessions. 

 
  Ref.: Trial Exhibit 1 [Tab 2A] 
   Trial Transcript, p. 713, lines 28-31; p. 714, lines 1-6 [Tab 2A] 
   Trial Exhibit 19 [Tab 2B] 
 
33. The September 1992 counselling report states there is room for “100% improvement” and 

 that “if he needed it, there was an Employee Assistance Program available.” Flynn does 

 not access it. The company takes no steps to monitor Flynn. 
  Ref.: Trial Exhibit 2 [Tab 2B] 
   Decision on Application, para 4, per Donnelly, J. [Tab 4B] 

 
Claude John 

34. Claude John is a married man with two children. He and his wife Rose have an 11 

 year old daughter, Stephanie, and a 6 year old son, Michael. Claude is a former heavy-

 equipment operator who is unable to work in that capacity since an industrial accident. 

 He continues to do contracting locally and is a wood lot operator and hunting and  fishing 

 guide around their home on Walpole Island. 

 
35. In 1992,  Rose John is taking a university degree at the University of Windsor as a 

 full-time student, while working full-time in Windsor at the Federal Business 

 Development  Bank, over an hour from their home. This leaves Claude with the primary 

 responsibility  of caring for their two children, taking them to school, activities, preparing 

 meals,  laundry and cleaning. They drive a blue Econoline family van. 
  Ref.: Trial Transcript, p. 10, line 18 [Tab 2A] 

 

The Last Shift Before The Crash 

36. Flynn works the night shift on December 8-9, 1992. By his own evidence, he drives 

 home, sleeps briefly and then drives back to Wallaceburg where he picks up a high 

 school transcript, attends a dental appointment, and drops off the transcript off at the 

 company. He starts drinking at 2:30 that afternoon. He drinks  

• five 8-oz beers at the Glassworkers Union Hall which is across the street from the 
factory; 

• three to four 2-oz shots of vodka/Clamato at a friend’s home; 
• one bottle of beer at home; 
• four to six 8-oz beers, ordering two at a time, in the 45 minutes immediately before he 

reports for work, again at the Union Hall, after parking his pickup truck in the company 
lot. 

TAB 4
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 $976,046.36. Collateral benefits from the no-fault policy total $355,993.68. The 

 Learned Trial Judge gives equal benefit to both the company and Flynn of a 

 deduction for those benefits from the damages awarded. 
  Ref.: Reasons of Judgment of Donnelly, J. dated March 16, 2000 [Tab 4C] 

 
56. After hearing literally no evidence, the Court of Appeal reverses the jury, saying  “There 

 is no duty of care on the part of [the company] to members of the driving  public…and if 

 there was such a duty, it did not extend beyond the point where Flynn left the 

 company premises…any suggestions as to how [the company] could have controlled 

 Flynn’s activities beyond that point are hopelessly speculative”. 
  Ref.: Court of Appeal below, para 50, per Finlayson, J.A. [Tab 4E] 

 

PART II – POINTS IN ISSUE 

 
57. This case raises three issues of public importance that warrant the consideration of and 

 guidance of the Honourable Court; 

 
Issue No.1: Is there a general duty of care on employers because of what   
   happens at work? 
 
58. Is there a general duty of care owed by employers to third parties where employers are 

 negligent because of what happened at work, and the work  negligence damages someone 

 else within 15 minutes of the end of the shift? 

 
Issue No. 2: Is there a special duty of care because of special workplace   
   knowledge? 
 
59. Is there a special or new duty of care on employers where employers have specific 

 workplace knowledge of problem employees’ negative behaviour in the workplace, then 

 do nothing about it? 

 
Issue No. 3: Is a tortfeasor who does not contribute to the collateral benefit   
   scheme entitled to deduct those benefits from damages    
   awarded to the plaintiff? 
 
60. Where one of two tortfeasors does not participate in a provincial no-fault insurance 

 scheme, and the tort victim is given some immediate medical and other care from the 
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Response to a Leave to Appeal, First Draft of Facts  
section (------ v. ------, S.C.C. file no. 23937)   

 

MEMORANDUM OF ARGUMENT OF THE RESPONDENT 

PART I:  STATEMENT OF FACTS 

 

1. The Orders of the Honourable Mr. Justice V.W.M. Smith dated May 25, 1993 

under appeal (the “1993 Order”) were granted after a lengthy chambers application 

during which the evidence and authorities were carefully reviewed by the learned 

Chambers Justice.  The Applicant’s Appeal was unanimously dismissed by the 

Honourable Madam Justice C.A. Fraser, Chief Justice of Alberta, Mr. Justice R.P. Kerans 

and Madam Justice M.J. Trussler (ad hoc) of the Alberta Court of Appeal following two 

hours of oral argument by the Applicant and a detailed review of the evidence and 

authorities on the issues. 

 

2. Following the granting of the Decree Nisi on March 10, 1983, the chronology of 
events is as follows: 
  
 a) January 31, 1986 - Applicant’s Motion to vary support  
      Dismissed without costs August 8, 1986 
  
 b) November 10, 1986 - Applicant’s Motion to vary support 
      Abandoned by Applicant 
 
 c) April 7, 1988  - Applicant’s Motion to vary support 
      Substantially dismissed without costs  
      May 17, 1988 
  
 d) September 8, 1989 - Parties consent to vary custody and support 
 
 e) December 11, 1991 - Respondent’s Motion for child support 
      Order of the Honourable Mr. Justice D.W.  
      Perras consented to March 23, 1992 
 
 g) February 8, 1993 - Applicant’s Motion to cancel child support  
      and arrears  
      Dismissed with costs May 25, 1993 
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1395Response to a Leave to Appeal, Final Draft of Facts 
section (------ v. ------, S.C.C. file no. 23937) 

 
MEMORANDUM OF ARGUMENT OF THE RESPONDENT 

 
PART I:    STATEMENT OF FACTS 

 

A. Present circumstances of the parties. 

 

1. The Applicant is a Corporal with the R.C.M.P. earning a gross annual income of 

$53,000.00.  The Respondent is a letter carrier with Canada Post earning a gross annual 

income of approximately $35,000.00.  Corporal ------ was required to pay $200.00 per 

month child support for the one remaining child of the marriage, Raymond, under an 

Order granted March 23, 1992.  In February 1993, Corporal ------ applied to cancel both 

ongoing child support and arrears.  

   (Applicant Motion Book, Tab 2, pp. 201-202) 

 

B. Corporal ------’s motion to cancel child support and arrears dismissed. 

 

2. The Orders of the Honourable Mr. Justice V.W.M Smith dated May 25, 1993 

under appeal (the “1993 Orders”) dismissed Corporal ------’s motion to cancel ongoing 

child support and arrears.  Mr. Justice Smith granted Ms. Banso ------’s cross-application 

to increase child support for Raymond to $600.00 per month, increasing to $750.00 per 

month upon the termination of a monthly Canada Pension Plan Disability Benefit of 

approximately $150.00 now being received by Raymond as Corporal ------’s dependant. 

   (Applicant Motion Book, Tab 2, pp. 202-203) 

 

C. Corporal ------’s Appeal unanimously dismissed. 

 

3. The 1993 Orders were granted after a lengthy chambers application during which 

the evidence and authorities were carefully reviewed by the learned Chambers Justice. 

The Orders of Mr. Justice Smith were upheld by a unanimous Court of Appeal, and 

Corporal ------’s Appeal was unanimously dismissed by the Honourable Madam Justice 
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Court File No.: 
 

IN THE SUPREME COURT OF CANADA 

(On appeal from the Supreme Court of Newfoundland and Labrador, Court of Appeal) 

 
 

BETWEEN: 
ARCHEAN RESOURCES LTD. 

Applicant 
(Appellant) 

 
- and - 

 
HER MAJESTY THE QUEEN IN RIGHT OF NEWFOUNDLAND AND  

LABRADOR, AS REPRESENTED BY THE HONOURABLE THE MINISTER 
OF FINANCE FOR THE PROVINCE OF NEWFOUNDLAND AND 

LABRADOR AND HER MAJESTY’S ATTORNEY GENERAL 
FOR NEWFOUNDLAND AND LABRADOR 

Respondents 
(Respondents) 

 
 

 
APPLICATION FOR LEAVE TO APPEAL 

(Archean Resources Ltd., Applicant) 
(Pursuant to Section 40 of the Supreme Court Act, R.S.C. 1985, c.S-26, as amended) 

VOLUME I − Pages 1 - 220 
 

 
Colm St. R. Seviour     Eugene Meehan, Q.C. 
Counsel for the Applicant    Jeffrey W. Beedell 
       Ottawa Agents for Counsel for the   
       Applicant 
 

STEWART McKELVEY STIRLING SCALES  LANG MICHENER 
100 New Gower Street, Suite 1100   300-50 O’Connor Street 
P.O. Box 5038      Ottawa, Ontario K1P 6L2 
St. John’s, Newfoundland A1C 5V3  
 
Tel: (709) 722-4270     Tel: (613) 232-7171 
Fax: (709) 722-4565     Fax: (613) 231-3191 
 
email: cseviour@smss.com    email: emeehan@langmichener.ca 
           jbeedell@langmichener.c
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18. Confusion as how statutes should be interpreted is evident in recent Court of Appeal 

cases that emanate from different provinces - no consensus exists as to whether the purposive or 

pragmatic methodology of statutory interpretation should be favoured or whether the plain 

meaning approach should be applied.  

 

Purposive or Pragmatic Approach Plain Meaning Approach 
  
Approach: 
• the words of an Act are to be read in their 

entire context and in their grammatical and 
ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, 
and the intention of Parliament  

 
Court of Appeal below: 
• the Court favoured the purposive or 

pragmatic methodology of statutory 
interpretation 

Approach: 
• statutory language is given its plain 

ordinary grammatical meaning -in the 
absence of ambiguity resort to other 
interpretive devices or principles, or to 
extrinsic aids, is unnecessary and 
inappropriate 

 
Court of Appeal of Newfoundland and New 
Brunswick: 
• the Court of Appeal of Newfoundland in R. 

v. Wonderland Gifts Ltd. and the New 
Brunswick Court of Appeal in Parlee v. 
New Brunswick (Workers’ Compensation 
Board) applied the plain meaning 
approach. 

Ref: R. v. Wonderland Gifts Ltd. (1996), 140 
Nfld. & P.E.I.R. 220 (Nfld. C.A.), para. 28 
[TAB 7S] 

 Parlee v. New Brunswick (Workers’ 
 Compensation Board) (1991), 82 D.L.R 
 (4th) 764 (N.B.C.A.), para. 10 [TAB 7P] 

 
 

19. The inconsistency in interpretative approach has extended to appellate tax cases.  The 

approach of the Court of Appeal below may be contrasted with the plain meaning approach to 

the interpretation of a logging tax statute adopted and applied by the British Columbia Court of 

Appeal in Slocan Forest Products Ltd. v. British Columbia. 

Reference: Slocan Forest Products Ltd. v. British Columbia (2002), 142 B.C.C.A. 315  
   (C.A.) [TAB 7Y] 
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(ii) Divergent Interpretation Approaches in this Honourable Court 

20. Divergences of views as to the appropriate interpretative approach to statutory 

interpretation may be found in the decisions of this Honourable Court. In her concurring 

judgment in 2747-3174 Québec Inc. v. Québec (Regie des permis d’alcool), L’Heureux-Dubé J. 

suggested that this Honourable Court was “wavering at random” between the purposive or 

pragmatic approach and the plain meaning approach. 
 Reference: 2747-3147 Québec Inc. v. Québec (Regie des permis d’alcool), [1996] 
   S.C.R. 919 at para. 170 [TAB 7A] 
   Will-Kare Paving & Contracting Ltd. v. R., [2001] 1 S.C.R. 915, per Binnie J.  
   (dissenting) [TAB 7DD] 
    
 
Purposive or Pragmatic Approach Plain Meaning Approach 
  
• in Stubart Investments Ltd. v. The Queen 

and Bell Expressvu Limited Partnership v. 
Rex et al this Honourable Court cited from  
Driedger on Construction of Statutes : 

 
Today there is only one principle 
or approach, namely, the words of 
an Act are to be read in their entire 
context and in their grammatical 
and ordinary sense harmoniously 
with the scheme of the Act, the 
object of the Act, and the intention 
of Parliament. 

Ref: Stubart Investments Ltd. v. The Queen, 
[1984] 1 S.C.R. 536 at 578 [TAB 7Z] 

 Bell Expressvu Limited Partnership v. Rex e        
26 [TAB 7C] 

                
• the Driedger formulation of principle has  

also been identified with the plain meaning 
interpretation approach. 

Ref: Canada v. Antosko, [1994] 2 S.C.R. 312,  
pp. 326-327 [TAB 7D] 
Friesen v. Canada, [1995] 3 S.C.R. 103 at  
para. 15 [TAB 7H] 
Alberta (Treasury Branches) v. 
Canada, [1996] 1 S.C.R. 963, paras. 
14 and 15 [TAB 7B] 

• in R. v. Multiform Manufacturing Co, 
(which O’Neill J.A. in the Court of Appeal 
below said might appear to support the 
Archean argument) this Honourable Court 
applied the plain meaning rule, as follows: 

 
….When the words used in a statute are 
clear and unambiguous, no further step is 
needed to identify the intention of 
Parliament has clearly expressed its 
intention in the words it has used in the 
statute. 

Ref: R. v. Multiform Manufacturing Co., 
[1990] 2 S.C.R. 624 at p. 630 [TAB 7R]   

 
• the plain meaning rule has also been 

applied in a number of recent tax cases – in 
Shell Canada Ltd. v. Canada, this 
Honourable Court stated: 

 
…It is well established in this 
Court’s tax jurisprudence that a 
searching enquiry for either the 
“economic realities” of a particular 
transaction or the general object and 
spirit of the provision at issue can 
never supplant a court’s duty to 
apply an unambiguous provision of 
the Act to a taxpayer’s transaction.  
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Where the provision at issue is clear 
and unambiguous, its terms must 
simply be applied…Finding 
unexpressed legislative intentions 
under the guise of purposive 
interpretation runs the risk of 
upsetting the balance Parliament has 
attempted to strike in the Act. 

Ref: Shell Canada Ltd. v. Canada, [1999] 3 
S.C.R. 622 at paras. 40 and 43 [TAB 7W] 

          Singleton v. Canada, [2001] 2 S.C.R. 
1046 paras. 24-31 [TAB 7X] 
Ludco Enterprises Ltd. v. Canada, [2001] 
2 S.C.R. 1082 paras. 38 and 39 [TAB 7J] 
Friesen v. Canada, [1995] 3 S.C.R. 103 
at para. 15 [TAB 7H] 
Canada v. Antosko, [1994] 2 S.C.R. 312 
(S.C.C.), pp. 326-327 [TAB 7D] 

 B. Confusion as to recourse to extrinsic interpretative aids 

21. Inconsistency also exists in appellate courts regarding the extent to which there may or 

may not be recourse to extrinsic interpretative aids in statutory interpretation cases – can 

interpretive aids be used in all cases or only in cases of ambiguity? 

 
Extrinsic Interpretive Aids All the Time Extrinsic Interpretative Aids Only When 

Necessary 
Court of Appeal below: 
• the Court of Appeal below applied the 

purposive or pragmatic interpretative 
approach: it considered all  indicators of 
legislative meaning, including a 1974 
Report of the Royal Commission on 
Mineral Revenue regarded to be the 
impetus for the Mining and Mineral Rights 
Tax Act.  

Ref: Judgment of Court of Appeal below, 
paras. 27, 45 [TAB 4D] 

 

Court of Appeal of Saskatchewan and New 
Brunswick: 
• appellate courts from different provinces  

have held that recourse to extrinsic 
interpretative aids is appropriate only in 
cases of ambiguous language 

• the Saskatchewan Court of Appeal in 
Parlee v. New Brunswick (Workers’ 
Compensation Board), and in Sunnyside 
Nursing Home v. Builders’ Contract 
Management Ltd., the Saskatchewan Court 
of Appeal stated that: 

 
…Courts must be guided by the 
language of the statute to determine 
the intent of the legislators, and 
only in the event of ambiguity is 
there justification for seeking the 
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19981997 1999 2000 2001

Date Charged
December 17, 1997

Still No Trial
May 2001

DELAY DIAGRAM: PROCEDURAL HISTORY TIMELINE*

Week 1
A. December 17, 1997 - Mr. Sapara charged.

Week 2
B. December 22, 1997 - Counsel for 

Mr. Sapara requests disclosure.

Week 3
Nothing happened.

Week 4
C. January 7, 1998 - First appearance.  

Plea entered.

Week 5
D. January 19, 1998 - Counsel for Mr. Sapara

requests disclosure.  

Week 6
E. January 15, 1998 - Preliminary  disclosure.

Weeks 7-11
Nothing happened.

Weeks 12-14
F, G, H. March 5, 13, and 18, 1998 - Counsel

for Mr. Sapara requests disclosure.

Week 15
Nothing happened.

Week 16
I. March 30, 1998 - Other co-accused's coun-

sel withdraws.

Week 17
J. April 1998 - Other co-accused finally

retains.

Weeks 18-19
Nothing happened.

Week 20
K. April 25, 1998 - Other co-accused and

Crown discuss adjourning the Preliminary
Inquiry. 

Week 21
L. April 29, 1998 - Fixation of new date 

for Preliminary Inquiry adjourned to 
May 13, 1998.

Week 22
Nothing happened.

Week 23
M. May 13, 1998 - The Preliminary Inquiry

rescheduled for November 2, 1998 and 
the pre-preliminary conference is set for
September 11, 1998.

Weeks 24-42
Nothing happened.

Week 43
N. October 23, 1998 - Counsel for Mr. Sapara

requests disclosure.

Week 44
Nothing happened. 

Week 45
O. November 2, 3 and 4, 1998 - The

Preliminary Inquiry.  

Weeks 46-49
Nothing happened.

Week 50
P. December 10 and 16, 1998 - Preliminary

inquiry.

Weeks 51-54
Nothing happened.

Week 55
Q. January 5, 6 and 20, 1999 - The

Preliminary Inquiry.

Week 56
Nothing happened.

Week 57
R. The other co-accused’s counsel withdraws.

Weeks 58-59
Nothing happened.

Week 60
S. February 10, 1999 - First arraignment

delayed by a month.

Weeks 61-63
Nothing happened.

Week 64
T. March 10, 1999 - Second Arraignment -

Other co-accused is still unrepresented .
Matter is adjourned.

Weeks 65-68
Nothing happened.

Week 69
U. April 14, 1999 - Third Arraignment -

Other co-accused is still unrepresented .
Trial scheduled for September 27, 1999. 

Week 70-82
Nothing happened.

Week 83
V. July 19, 1999 - Pre-Trial Conference -

Other co-accused is still unrepresented.
Sometime after, counsel is appointed for
the co-accused. Trial is adjourned. August
11, 1999 set to fix new trial date. 

Week 87
W. On August 11, 1999, Fourth Arraignment.

Trial is rescheduled to April 3, 2000. 

Weeks 88-117
Nothing happened.

Week 118
X. March 10, 2000 - Pre-trial conference.  

Weeks 119-121
Nothing happened.

Week 122 
Y. April 3, 2000 - Trial. Judicial stay granted

for unreasonable delay. 

Weeks 123 -153
Nothing happened.

Week 154
Z. November 29, 2000 - Appeal heard.

Weeks 155 -167
Nothing happened.

Week 168
aa. March 5, 2001- Reasons of the Court of

Appeal filed.

Weeks 169 -176
Nothing happened.

*ALL REFERENCES AS TO “NOTHING HAPPENED/SOMETHING HAPPENED” TAKEN FROM JUDICIAL STAY HEARING OR C.A. REASONS, PARA. 4 OF BOTH JUDICIAL REASONS.

= Nothing
happened

= Something
happened
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